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A p r o c u r i n g  agency  i s  not r e q u i r e d  t o  d e l a y  
award i n d e f i n i t e l y  w h i l e  a n  offeror at tempts  t o  
c u r e  the c a u s e s  f o r  the f i r m  b e i n g  found nonre- 
s p o n s i b l e .  Thus,  where l o w  offeror f a i l s  t o  
s u p p l y  r equ i r ed  i n f o r m a t i o n  p r i o r  t o  agency- 
e s t a b l i s h e d  d e a d l i n e ,  a f te r  h a v i n g  been  p r o v i d e d  
ample o p p o r t u n i t y  t o  do so, t h e  agency reason-  
ably may f i n d  the l o w  o f f e r o r  n o n r e s p o n s i b l e .  

B.M.I., I n c .  ( B M I ) ,  protests award t o  any other o f f e r o r  
unde r  r e q u e s t  for p r o p o s a l s  (RE'P) N o .  F29651-83-R-0011 for a 
cable t e l e v i s i o n  (CATV) f r a n c h i s e  at Holloman A i r  Fo rce  
B a s e ,  N e w  Mexico ( A i r  F o r c e ) .  E s s e n t i a l l y ,  BMI p r o t e s t s  t h e  
A i r  F o r c e ' s  d e t e r m i n a t i o n  t h a t  BMI i s  n o n r e s p o n s i b l e  because  
of lack of f i n a n c i a l  c a p a b i l i t y .  I 3 M I  failed t o  submi t  a 
l o a n  comnitment  i n d i c a t i n g  it had s u f f i c i e n t  f i n a n c i a l  capi- 
t a l  t o  perform the c o n t r a c t .  BMI asserts t h a t  t h e  A i r . F o r c e  
s e n t  it t h e  wrong f o r m s  for p r o v i n g  it had t h e  needed f i n a n -  
c i a l  b a c k i n g  and  t h a t  it w a s  g i v e n  i n s u f f i c i e n t  t i m e  t o  . 
o b t a i n  i t s  f i n a n c i n g .  

We deny the protest .  

I n i t i a l l y ,  w e  n o t e  t h a t  the A i r  Fo rce  a r g u e s  t ha t  o u r  
O f f i c e  has no j u r i s d i c t i o n  t o  c o n s i d e r  t h i s  p r o t e s t  under  
o u r  B i d  Protest P r o c e d u r e s  because  t h e  award of a CATV f r a n -  
c h i s e  d o e s  n o t  i n v o l v e  the u s e  of a p p r o p r i a t e d  funds. i n  
t h i s  c o n n e c t i o n ,  the  A i r  Force s ta tes  tha t  GAO dons n o t  have  
a u t h o r i t y  to c o n s i d e r  a p r o t e s t  conce rn ing  procurements  t h a t  
do n o t  i n v o l v e  t h e  direct  e x p e n d i t u r e  of a p p r o p r i a t e d  funds ,  

. c i t i n g ,  for example,  P i n k e r t o n ' s  I n c . ,  B-210541, Februa ry  1, 
1983, 83-1 CPD 121. 

While t h e  CATV awards  may n o t  n e c e s s a r i l y  i n v o l v e  
d i r e c t  e x p e n d i t u r e  of a p p r o p r i a t e d  funds ,  t h i s  O f f i c e  has 
c o n s i d e r e d  p r o t e s t s  a g a i n s t  CAT!' procurements .  - See, for 
example, -- T e l e E o m p t e r  of San B e r z a d i n o ,  - I n c . ,  B-191336, 
July 30, 1979, 79-2 CPD 61, i n  which w e  considered a p r c t e s t  
a g a i n s t  a n  Elward of a n  Air Force  CATV f r a n c h i s e .  I n  this 
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c o n n e c t i o n ,  w e  have  stated s p e c i f i c a l l y  t h a t  w e  w i l l  con- 
sider protests i n v o l v i n g  the a w a r d  of a f r a n c h i s e  for s e r v -  
ices o n  a m i l i t a r y  base t o  be p a i d  p r i n c i p a l l y  by m i l i t a r y  
p e r s o n n e l  o r d e r i n g  such  s e r v i c e s  where the f r a n c h i s e  
i n c l u d e s  s e r v i c e s  for the government and the government is 
obligated f o r  t e r m i n a t i o n  costs. - See John C.  Lozinyak,  
8-211923, September  7, 1983, 83-2 CPD - : A r r o w  T r a n s p o r t a -  
t i o n ,  Inc . ,  €3-201882, Februa ry  10, 1981, 81-1 CPD 90. 

W i t h  r e g a r d  t o  the m e r i t s ,  t he  agency  reports t h a t  BMI 
w a s  the  a p p a r e n t  l o w  offeror on  t h i s  RFP i s s u e d  o n  A p r i l  22, 
1983. T h e  c o n t r a c t i n g  off icer  r e q u e s t e d  t ha t  t h e  Defense 
C o n t r a c t  A u d i t  S e r v i c e  (DCAS)  conduc t  a preaward s u r v e y  
b e c a u s e  BMI w a s  a new company w i t h  no record of p e r f o r n -  
ance .  T h i s  s u r v e y  was .  i n i t i a t e d  o n  May 11, 1983, and ,  on  
the n e x t  day,  DCAS d i s c u s s e d  B M I ' s  f i n a n c i a l  a r r angemen t s  
w i t h  BMI. BMI admi t s  tha t  f r o m  t h i s  date,  it i n i t i a t e d  
e f for t s  t o  a r r a n g e  t h e  necessary f i n a n c i n g  of $300,000 to 
s a t i s f y  i ts  c o n t r a c t u a l  o b l i g a t i o n s  t o  establish CATV s e r v -  
ices  o n  the base. According t o  DCAS, on  May 18, BMI s ta ted 
tha t  bank f i n a n c i n g  had been  located and a v e r i f i c a t i o n  l e t -  
t e r  would be s e n t  t o  DCAS. However, on  May 25, 1983, S M I  
a d v i s e d  DCAS t h a t  f i n a n c i n g  was b e i n g  o b t a i n e d  f r o m  a n o t h e r  
s o u r c e  a n d  DCAS gave  i n s t r u c t i o n s  for p r e p a r i n g  a commitment 
l e t te r  to BMI and  the f i n a n c i a l  f i r m .  DCAS a d v i s e d  BMI t ha t  
it needed the l e t t e r  by June  3 ,  1983, t o  c o n s i d e r  it i n  i t s  
preaward  su rvey .  DCAS fa i led  t o  r e c e i v e  the l e t t e r  by t h a t  
date.  BMI a d v i s e d  DCAS t ha t  a n  i n d i v i d u a l ,  n o t  a bank, 
might p r o v i d e  the f i n a n c i n g .  DCAS s e n t  BMI a g u a r a n t y  
agreement  f o r m  which when completed would establish tha t  RMI 
had n o n i n s t i t u t i o n a l  f i n a n c i n g .  

On J u n e  16 ,  1983,  the c o n t r a c t i n g  o f f i ce r  decided t h a t  
the award s h o u l d  n o t  be d e l a y e d  f u r t h e r  and requested t h a t  
the preaward survEy r e p o r t  be completed. S i n c e  DCAS had n o t  
received e i ther  a bank commitment l e t t e r  or p roof  o f  o t h e r  
f i n a n c i n g ,  DCAS made a "No-Award" recommendation'  because BMI 
had n o t  established i t s  financial c a p a c i t y .  DCAS a lso 

t h e  o f f e r o r  h a s  t h e  c a p a b l l i t y  t o  pe r fo rm t o  t h i s  so l ic i ta -  
t i o n . "  The c o n t r a c t i n g  of f icer  de te rmined  BMI 
n o n r e s p o n s i b l e .  

, a d v i s e d  t ha t ,  " w i t h  the a v a i l a S i l i t y  o f  f i n a n c i a l  s u p p o r t ,  

On J u n e  17, 1983, R M I  a d v i s e d  the c o n t r a c t i n g  o f f i c e r  
t h a t  BMI had found f i n a n c i n g .  Although the DCAS s u r v e y  w a s  
comple ted ,  t h e  c o n t r a c t i n g  o f f i c e r  a d v i s e d  t h a t  B M I ' s  
n o n r e s p o n s i b i l i t y  would be r e c o n s i d e r e d  if BMI s u b m i t t e d  
p roof  o f  f i n a n c i n g  by June  24, 1983. BMI d i d  n o t  submi t  
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proof of f i n a n c i n g  t o  the A i r  Fo rce  o n  t ha t  date: i n s t e a d ,  
BMI f i l e d  i t s  protest  w i t h  GAO. 

We n o t e  t h a t  BMI has s u b m i t t e d  f i n a n c i n g  documents w i t h  
i t s  protest .  H o w e v e r ,  the documents do n o t  show t h a t  BMI 
had a d e q u a t e  f i n a n c i n g  as  of June  17 ,  1983, as i t s  alleges, 
or by t h e  ex tended  d e a d l i n e  of J u n e  24, 1983. Moreover, t h e  
documents i n d i c a t e  B M I ' s  f i n a n c i n g  agreement  e x p i r e d  on  
September 158 1983. W e  a lso n o t e  t h a t  the matter of B M I ' s  
n o n r e s p o n s i b i l i t y  w a s  r e f e r r e d  t o  the S m a l l  B u s i n e s s  Admin- 
i s t r a t i o n  (SBA) for a ce r t i f i ca t e  of competency (COC)  pro- 
ceed ing .  The SBA d e c l i n e d  t o  c o n s i d e r  the matter because  
t h e r e  w a s  no c e r t i f i c a t i o n  r e q u i r e d  under  the RFP t o  s h o w  
BMI w a s  a s m a l l  b u s i n e s s  e l i g ib l e  f o r  a COC. 

T h i s  O f f i c e  has s t a t e d  t h a t  a p r o c u r i n g  agency is n o t  
r e q u i r e d  t o  d e l a y  award i n d e f i n i t e l y  w h i l e  a b i d d e r  a t t e m p t s  
t o  c u r e  the c a u s e s  for i t s  b e i n g  found n o n r e s p o n s i b l e .  See 
Roarda, I n c . ,  B-204524.5, May 7, 1982, 82-1 CPD 438. 

H e r e ,  the  record i n d i c a t e s  t h a t  BMI w a s  g i v e n  approxi- 
mately 6 weeks t o  p r o v i d e  t h e  A i r  F o r c e  w i t h  p roo f  of i t s  
f i n a n c i n g  and f a i l e d  t o  s u b m i t  any  proof. BMI a r g u e s  it had 
f i n a n c i n g  by J u n e  17 ,  bu t  f a i l ed  t o  s u b m i t  proof of the 
f i n a n c i n g  b e c a u s e  the f i n a n c i a l  i n s t i t u t i o n  would n o t  s i g n  
the p e r s o n a l  g u a r a n t y  form, and asserts t h e  A i r  F o r c e  s e n t  
it i n c o r r e c t  forms. T h e  r e c o r d  i n d i c a t e s  t h a t  the p e r s o n a l  
g u a r a n t y  form w a s  s e n t  to BMI because ,  a t  one p o i n t ,  BMI had 
i n d i c a t e d  t h a t  a n  i n d i v i d u a l  would be f i n a n c i n g  the con- 
t r ac t .  Assuming BMI d i d  n o t  have  the correct form for  
f i n a n c i a l  i n s t i t u t i o n s  or misunders tood  the p r o c e d u r a l  
r e q u i r e m e n t s ,  t h i s  d i d  n o t  excuse  BMI f r o m  s u b m i t t i n g  sub- 
s t a n t i v e  e v i d e n c e  of i t s  f i n a n c i n g  w i t h i n  the e s t a b l i s h e d  
d e a d l i n e .  I t  w a s  BMI's r e s p o n s i b i l i t y  t o  s h o w  t h a t  it w a s  
f i n a n c i a l l y  capable i n  order t o  q u a l i f y  f o r  award, and it 
f a i l e d  t o  accompl l sh  t h i s .  I n  o u r  view, the record shows 
t h e  agency  acted r e a s o n a S l y  and p r o v i d e d  ample o p p o r t u n i t y  
for BMI t o  e s t a b l i s h  i t s  f i n a n c i n g .  

, 

v 
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